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This matter is before the court on cross-motions for summary judgment. Plaintiff Salt
Lake City (the “City”) filed its motion first, challenging the constitutionality of certain
provisions of the Utah Inland Port Authority Act under the Utah Constitution. Defendants Utah
Inland Port Authority, State of Utah, Governor Gary Herbert, and Attorney General Sean Reyes
(collectively, the “State™) filed a memorandum in opposition to the City’s motion in which it also
sought summary judgment, asserting the City’s claims fail as a matter of law. The court held
orél argument on November 18, 2019. Samantha Slark argued on behalf of the City, and Lance
Sorenson argued on behalf of the State.! Following oral argument, the court took the motions
under advisement. Now, being fully advised, the court renders this Memorandum Decision and
Order.

INTRODUCTION
This case presents the question of whether the Utah Constitution prohibits the Utah State

Legislature from seizing control from Salt Lake City over the development and operation of an

! The court commends counsel on both sides for the extraordinarily high quality of the briefing
and oral argument in this case.



“inland port” to be developed in the northwest quadrant of the City and delegating some of that
control to a “Port Authority Board.” The answer is no. Whether wise or unwise,” the Utah
Inland Port Authority Act (the “Act”)’ is sufficiently infused with a state purpose that it does not
run afoul of the “Ripper Clause” in the Utah Constitution, which prohibits the Legislature from
delegating purely municipal authority to “special commissions.” Nor does the Act violate the
other provisions of the Utah Constitution the City cites. For these reasons, the court must grant
summary judgment in favor of the State and against the City.

Despite the Act’s presumed constitutionality,’ the City contends that in various ways the
Act violates Article VI, Section 28 of the Utah Constitution—the “Ripper Clause,” which
provides:

The Legislature shall not delegate to any special commission, private corporation

or association, any power to make, supervise or interfere with any municipal

improvement, money, property or effects, whether held in trust or otherwise, to

levy taxes, to select a capitol site, or to perform any municipal functions.
Utah Const. Art VI, § 28. This clause and similar clauses in several other states’ constitutions

provide an interpretative challenge to courts because municipalities do not possess inherent

constitutional powers. Rather, municipalities are creatures of the State, which has plenary

2 “Jt’s neither this court’s right nor its vocation to make constitutional judgments based on its
view of whether the legislature has made good or bad policy judgments.” Richards v. Cox, 2019
UT 57, 9 1 n.1, 450 P.3d 1074 (making the quoted observation with respect to limitations on the
Utah Supreme Court’s authority—limitations that apply with equal if not greater force to this
district court’s authority). In other words, in our system of separate powers, appropriate judicial
respect for the political branches of government prohibits courts from rejecting constitutionally
yermissible legislative choices based on disagreements with the policies they represent.

Utah Code § 11-58-101, ef seq. (2018).
* Utah Const. Art VI, § 28.
3 “[W]hen confronted with a constitutional challenge to a statute, [the court must] presume the
statute to be constitutional, resolving any reasonable doubts in favor of constitutionality.”
Richards, 2019 UT 57 at § 39 (quoting Univ. of Utah v. Shurtleff, 2006 UT 51, § 30, 144 P.3d
1109).



authority over their functions.®

This principle would appear at first blush to mean the Ripper
Clause prohibits nothing, but any interpretation that renders the clause meaningless would of
course be disfavored. Further, as discussed in detail below, the Utah Supreme Court has relied
upon the Ripper Clause to invalidate statutes that impermissibly delegate certain municipal
functions to special commissions, indicating the Ripper Clause does impose a meaningful
limitation on the Legislature’s power. But the precise scope of that limitation has proven
difficult to identify in the governing case law.

The Utah Supreme Court attempted to resolve this conundrum in the 1988 case of City of
West Jordan v. Utah State Retirement Board, 767 P.2d 530 (Utah 1988), which remains valid
authority that this court is required to follow.” First, West Jordan clarifies that the Ripper Clause
“prohibits only the legislature's delegating certain powers relative to municipal matters to a
special commission.” Id. at 533 (emphasis added). In other words, it does not prohibit direct
legislative action or legislative mandates that do not involve the “delegation” of a power to a
special commission. Second, concerning whether an activity is a “municipal function” that the
Legislature cannot delegate, West Jordan provides a test to determine whether a function is
“sufficiently infused” with a “state interest” to escape classification as a municipal function, as
opposed to being infused with an “exclusively local interest.” Id. at 534. In other words, West

Jordan appears to stand for the proposition that although the Legislature has plenary authority

over all municipal powers, once it has granted municipalities powers that are infused with an

§ See, e.g., Call v. City of West Jordan, 606 P.2d 217, 218 (Utah 1979) (“[Clities have no
inherent sovereign power, but only those granted by the Legislature.”). See also Salt Lake City v.
Tax Comm’n of Utah, 359 P.2d 397, 399 (Utah 1961) (“Cities are creatures and agencies of the
state, which latter possesses plenary power over them.”).

7 See also Utah Associated Municipal Power Systems v. Public Service Comm. of Utah, 789 P.2d
298 (Utah 1990) (restating, reaffirming, and applying the method of analysis for Ripper Clause
claims set forth in West Jordan).



“exclusively local interest,” those functions become “municipal functions” under the Ripper
Clause, which thereafter prohibits the Legislature from delegating the functions to special
commissions.

Under this analytical framework, the City’s challenge to the Act under the Ripper Clause
fails. Some aspects of the Act fall outside the scope of the Ripper Clause because they are direct
legislative mandates, rather than “delegations” of authority to the Port Authority Board or
anyone else. These include the diversion of tax differential to finance construction of inland port
projects, the prohibition against the City’s interference with inland port uses, and the requirement
that the City furnish infrastructure to support inland port uses with the right of reimbursement.
The only aspects of the Act identified by the City that involve “delegation” of allegedly
municipal functions are the provisions allowing the Port Authority Board to make land-use, or
zoning, decisions concerning “inland port uses” on the jurisdictional land. But even if the Port
Authority Board is a “special commission” within the meaning of the Ripper Clause (which the
court will assume for purposes of its analysis), the State has articulated sufficiently compelling
state interests justifying this aspect of the Act to prevent its classification as a “municipal
function” for purposes of the Ripper Clause.

For these reasons, the Act does not violate the Ripper Clause.® Nor is the court persuaded
the Act violates the other provisions of the Utah Constitution the City cites. The City argues the

Act violates Article XI, Section 8 of the Utah Constitution, but that provision merely grants

% The question of whether to develop an inland port at all in the Northwest Quadrant has
generated fierce public debate, but this case does not involve the question of whether there will
or will not be an inland port. It is just a dispute about power. This case turns only on the
question of whether the City or the State has the constitutional authority to control the
development and maintenance of the inland port, not whether an inland port or should not be
developed. This case also does not include issues concerning the legality of any particular inland
port functions under environmental laws or otherwise. Such disputes will be resolved in a
different forum at another time.



authority to the Legislature to create “political subdivisions” other than cities or towns. It does
not prohibit the Legislature from doing anything. The City further contends the Act violates
Article XI, Section 5 of the Utah Constitution, which prohibits the Legislature from creating
“cities and towns” by special laws. But the Port Authority Board is not a city or town, and the
City has not cited any authority for the proposition that this constitutional provision may be
applied to entities that are not, strictly speaking, cities or towns. Additionally, the court is
persuaded the Act does not violate the Uniform Operation of Laws provision in Article I Section
24 of the Utah Constitution because there is a rational basis for the Act’s distinction between
municipalities that contain jurisdictional land (where the provisions of the Act are mandatory),
and municipalities that do not (where the Act only applies with the municipalities’ consent).
Finally, because the court determines the City has not prevailed on the merits in this case, it
follows the City is not entitled to an injunction against the implementation of the Act.
THE UTAH INLAND PORT AUTHORITY ACT

The court will not recite all facts set forth in the parties’ briefs, but will confine its
discussion to those facts necessary to address the parties’ competing requests for summary
judgment. The facts are taken from the materials submitted in connection with the briefing on
the parties’ respective motions and the presentations made at oral argument.

In 2015, the Utah State Legislature voted to relocate the Utah State Prison to the
northwest quadrant, a largely undeveloped 22,700-acre expanse within Salt Lake City (the
“Northwest Quadrant”). Because of the proximity of the Northwest Quadrant to interstate
freeways, interstate rail lines, and the Salt Lake International Airport, discussions concerning the
potential development of an “inland port” in the Northwest Quadrant had occurred in one form

or another for a number of decades. Following the decision to move the prison, which will



involve the construction of infrastructure to allow access and the provision of utility services to
the prison, private landowners that collectively own thousands of acres of land in the Northwest
Quadrant initiated discussions with elected officials of the City concerning the potential
development of an inland port to facilitate the distribution of goods. The City’s discussions with
these private landowners were productive, and the outlines of a proposal began to emerge under
which an inland port would be developed on private land in the Northwest Quadrant,
administered by a port authority board under the control of the City, with projects to be financed
through increases in property taxes attributable to development (“tax differential”) and land-use
decisions to be made under the City’s existing administrative procedures.

As discussions between the City and landowners progressed, state legislators began to
involve themselves to a greater extent in the negotiations over the inland port concept. In
December 2017, the Governor’s Office of Economic Development received a feasibility analysis
estimating that an inland port could create approximately 24,000 new jobs in Utah. In 2018,
Utah’s Speaker of the House of Representatives Greg Hughes and other state legislators met with
representatives from the City, Salt Lake County, and private property owners regarding a
proposed inland port.

The first bill drafted in the process that ultimately led to passage of the Utah Inland Port
Authority Act established the Port Authority Board (the “Authority”), a nine-member board of
directors to include three members from the City and one member from Salt Lake County. This
initial bill delegated to the Authority the power to reverse City land-use decisions that did not
meet the Act’s strategies, policies, and objectives. The bill also required the City to pay the
Authority a five percent annual growth-related property tax differential, i.e., the increase in

property taxes collected after a certain date. In response to the proposed bill, the City expressed



its displeasure with the delegation of exclusive jurisdiction over land-use decisions to an
unelected, unaccountable board of directors.

Several iterations of the bill followed. The Fourth Substitute Bill was passed at the
eleventh hour and contained several alterations from previous versions. Each representative of
the Salt Lake City area voted against the Fourth Substitute Bill. This final bill increased up to
100% the amount of growth-related property tax differential to be diverted to the Authority; it
increased the boundary of the “jurisdictional land” to include 3,000 acres from the cities of West
Valley and Magna; and it increased the size of the board to eleven and reduced the City’s
representation from three to two, eliminating the Mayor’s position. It also prevented the City
from interfering with “natural resources” passing through the inland port, and it delegated to the
Authority the power to develop and construct infrastructure such as water treatment plants, water
and sewer lines, roads, electricity and natural gas service, and transportation facilities.

Governor Gary Herbert signed the final bill on March 16, 2018. On May 8, 2018, the
Utah Inland Port Authority Act became law. See Utah Code § 11-58-101, et seq. Governor
Herbert acknowledged the City had concerns regarding the Act’s delegation of the City’s
traditional authority over land use, infrastructure, tax revenue and municipal functions, and he
called for a special session in July 2018 to “modify and improve the bill.” At the special session,
the Act was amended to require that the City “allow an inland port as a permitted or conditional
use,” and it increased the time period during which the City must cede the tax differential to the
Authority.

The latest amendment came in 2019 and reclassified the entire 16,157 acres of “authority

jurisdictional land” as one project area, roughly 13,000 acres of which are within Salt Lake City



(about one-fifth of the geographical area of Salt Lake City),” and the remaining 3000 acres lie
within West Valley City and Magna. Currently there are approximately 225 landowners that
collectively own 472 parcels of real property within the jurisdictional land. In addition, the 2019
amendment increased the redirected growth-related property tax differential associated with the
development of inland port uses on the jurisdiction land from up to 100% to simply 100%,
provided for immediate collection by the Authority of growth-related property tax, extended the
period the Authority may collect this growth-related property tax from 25 years to 40 years,
prohibited the City from banning inland port functions, required the City to maintain
infrastructure to support inland port functions (but with a provision requiring reimbursement to
the City for such developments), and delegated to the Authority land-use-decision-making
authority with respect to projects on the jurisdictional land that constitute “inland port uses.”

The Authority’s eleven-member Board of Directors now consists of seven appointees:
two appointed by the Governor, one by the president of the Senate, one by the Speaker of the
House, one by the chair of the State’s Permanent Community Impact Fund Board, one by the
Salt Lake County Mayor, and one by the West Valley City Manager with the consent of the City
Council. The remaining four members are positional: the executive director of the State’s
Department of Transportation; the director of the Salt Lake County Office of Regional Economic
Development; the chair of the Salt Lake Airport Advisory Board (or the chair's designee); and
the Salt Lake City Council member whose district includes the Salt Lake City International
Airport. As of November 1, 2019, the Authority has two full-time staff, including Executive

Director Jack Hedge.

? Although the jurisdictional land is sometimes described casually in the briefing as “City land,”
the vast majority of it is privately owned land that falls within the City’s boundaries. It is not
land the City owns. The land will be developed for inland port uses only to the extent its private
property owners desire to develop it in that fashion.

8



The Act’s statement of purpose provides:

(3)(a) The purpose of the authority is to fulfill the statewide public purpose of
working in concert with applicable state and local government entities, property
owners and other private parties, and other stakeholders to encourage and
facilitate development of the authority jurisdictional land and land in other
authority project areas to maximize the long-term economic and other benefit for
the state, consistent with the strategies, policies, and objectives described in this
chapter, including:

(i) the development of inland port uses on the authority

jurisdictional land and on land in other authority project areas;

(ii) the development of infrastructure to support inland port uses

and associated uses on the authority jurisdictional land and on land

in other authority project areas; and

(iii) other development on the authority jurisdictional land and on

land in other authority project areas.

Utah Code § 11-58-201(3)(a). The Act lists the following as its “policies and
objectives™:

(1)(a) maximize long-term economic benefits to the area, the region, and the state;
(b) maximize the creation of high-quality jobs;
(c) respect and maintain sensitivity to the unique natural environment of areas in
proximity to the authority jurisdictional land and land in other authority project
areas;
(d) improve air quality and minimize resource use;
(e) respect existing land use and other agreements and arrangements between
property owners within the authority jurisdictional land and within other authority
project areas and applicable governmental authorities;
(f) promote and encourage development and uses that are compatible with or
complement uses in areas in proximity to the authority jurisdictional land or land
in other authority project areas;
(g) take advantage of the authority jurisdictional land's strategic location and other
features, including the proximity to transportation and other infrastructure and
facilities, that make the authority jurisdictional land attractive to:
(1) businesses that engage in regional, national, or international trade; and
(ii) businesses that complement businesses engaged in regional, national,
or international trade;
(h) facilitate the transportation of goods;
(i) coordinate trade-related opportunities to export Utah products nationally and
internationally;
(j) support and promote land uses on the authority jurisdictional land and land in
other authority project areas that generate economic development, including rural
economic development;
(k) establish a project of regional significance;



(1) facilitate an intermodal facility;

(m) support uses of the authority jurisdictional land for inland port uses, including

warehousing, light manufacturing, and distribution facilities;

(n) facilitate an increase in trade in the region and in global commerce;

(o) promote the development of facilities that help connect local businesses to

potential foreign markets for exporting or that increase foreign direct investment;

and

(p) encourage all class 5 through 8 designated truck traffic entering the authority

jurisdictional land to meet the heavy-duty highway compression-ignition diesel

engine and urban bus exhaust emission standards for year 2007 and later.
Id. at § 11-58-203(1).

ANALYSIS

This case primarily turns on the legal question of whether certain provisions of the Utah
Inland Port Authority Act violate the Utah Constitution’s Ripper Clause, which places
constitutional limitations on the State’s authority over municipalities. The City challenges, both
facially and as-applied,'® portions of the Act as unconstitutional under four provisions of the
Utah Constitution: Article VI, Section 28 (the “Ripper Clause™); Article XI, Section 8; Article
X1, Section 5; and Article I, Section 24.

In a case such as this, the mere filing of cross-motions for summary judgment does not
necessarily mean the case may be finally disposed of as a matter of law. “Cross-motions for
summary judgment do not ipso facto dissipate factual issues, even though both parties contend

for the purposes of their motions that they are entitled to prevail because there are no material

issues of fact.” Amjac Interwest, Inc. v. Design Associates, 635 P.2d 53, 55 (Utah 1981).

' See State v. Houston, 2015 UT 40, 9 130, 353 P.3d 55 (“There is no clear, established
distinction between ‘facial’ and ‘as-applied’ challenges[.]”); United States v. Supreme Court of
New Mexico, 839 F.3d 888, 908 (10th Cir. 2016) (“[T]he line between facial and as-applied relief
is a fluid one, and many constitutional challenges may occupy an intermediate position on the
spectrum between purely as-applied relief and complete facial invalidation.”); and Vega v.
Jordan Valley Medical Center, LP, 2019 UT 35, 9 5, 449 P.3d 31 (in a facial challenge, the court
will “only overturn the will of the legislature when ‘the statute is so constitutionally flawed that
no set of circumstances exists under which the [statute] would be valid.””) (citing Gillmor v.
Summit Cty., 2010 UT 69, § 27, 246 P.3d 102).
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